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Today’s agenda

— Remedies background
— Preliminary injunctions

— Permanent injunctions
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background




Remedies background

— Two basic remedies:
- Damages
« Injunctions
— And added remedies for
special cases:
« Increased damages

. Attorney fees

(post-AIA) 35 U.S.C. § 281 — Remedy for infringement of patent
A patentee shall have remedy by civil action for infringement of his patent.
(post-AIA) 35 U.S.C. § 283 — Injunction

The several courts having jurisdiction of cases under this title may grant
injunctions in accordance with the principles of equity to prevent the violation
of any right secured by patent, on such terms as the court deems reasonable.

(post-AIA) 35 U.S.C. § 284 — Damages

Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a
reasonable royalty for the use made of the invention by the infringer, together
with interest and costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them. In either
event the court may increase the damages up to three times the amount
found or assessed. Increased damages under this paragraph shall not apply to
provisional rights under section 154(d).

The court may receive expert testimony as an aid to the determination of
damages or of what royalty would be reasonable under the circumstances.
(post-AIA) 35 U.S.C. § 285 — Attorney fees

The court in exceptional cases may award reasonable attorney fees to the
prevailing party.




Remedies background

— Damages
- Reasonable royalty
. Lost profits

— Injunctive relief
« Preliminary

« Permanent

Remedies background

— Increased damages
« Willfulness

— Attorney fees
- Litigation misconduct
« Bad-faith litigation
- Baselessness

« Other reasons in the district court’s
discretion




Remedies background

— Permanent injunctions

- Historically, almost automatic

Not just a Federal Circuit innovation
— that was the rule almost from the
beginning of the patent system

- Patents are a type of property: one of
the exclusive rights is the right to
exclude

Preliminary

Injunctions




Preliminary injunctions

— Patent litigation takes a long_time

— Patents give a right to exclude

— So sometimes the court will enforce
that right to exclude while the
litigation is still pending
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57 ABSTRACT

A method and system for placing an order to purchase an
item via the Internet. The order is placed by a purchaser at
a client system and received by a server system. The server
system receives purchaser information including mumrw
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ssigned client identifier and an HTML document identify-
ing the item and including an order button. The client system
receives and stores the assigned client identifier and receives
and displays the HTML document. In response fo the
selection of the order bution, the client system sends to the
server system a request to purchase |le identified item. The
server system receives the request and combines the pur-
haser nformation ssociated with the elient ientiier of the
client system to generate an order to purchase the item in
accordance with the billing and shipment  information
whereby the purchaser effects the ordering of the product by
selection of the order button.

26 Claims, 11 Drawing Sheets

U.S. Patent No.
5,960,411

— “Method and
system for
placing a
purchase order
via a
communications
network”
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Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminary
injunctions:

« Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

« Balance of hardships on both sides

« Public interest

Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminary
injunctions:

« Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest Same as with

permanent injunctions




Amazon.com v.
Barnesandnoble.com

— Equitable facto Uiite e (e
injunctions: preliminary injunctions

« Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest Same as with
permanent injunctions

Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminar
injunctions: Most important factors
. Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest




Amazon.com v.
Barnesandnoble.com

— What's necessary to succeed on the
merits?¢

Amazon.com v.
Barnesandnoble.com

— What's necessary to succeed on the
merits?
. A valid patent
o That is infringed




Amazon.com v.
Barnesandnoble.com

— So a patent holder must show that it
is likely to succeed on both

. Validity and
» Infringement

— “Likely” implies flexibility
« Certainty of proof required

. Degree of evidence required

Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
infringement?




Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
infringement?

« Yup

« The bn.com system worked essentially
the same way

Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
invalidity?




Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
invalidity?
« Nope
. Several pieces of prior art disclose all
the elements of the claimed invention —
not yet enough for summary judgment,

but enough to mount a serious
challenge

Amazon.com v.
Barnesandnoble.com

— Would Amazon have been likely to
succeed on § 101 (assuming current
law)?




Amazon.com v.
Barnesandnoble.com

— Would Amazon have been likely to
succeed on § 101 (assuming current
law)?

+ Probably not — bn.com has a strong
Alice argument

« But, no need to decide that on a
preliminary injunction — it doesn’t
require discovery

Celsis v. Cellzdirect

— Tech: hepatocytes (a type of liver
cells) tend to die when frozen and
thawed; this is a method of freezing
them multiple times and preserving
viability




a2 United States Patent
Dryden et al.

US007604929B2

US 7,604,929 B2
Oct. 20,2009

(10) Patent No.:
(s) Date of Patent:

D
TION

(54)

yden, Westminter, MD (US);

(75) Inventors: Dani
Ja dy, lamsville, MD (US)

me

(73) Assignee: In Vitro gies, Inc., Baltimore,

MD (US)

r, the term of this

(*) Notice:  Subject to any disc
at ext
US.C. 154(b) by 318 days.

(1) Appl. No.: 11/110,879

(22) Filed: Apr. 21,2005

(65) Prior Publication Data
US 20050239042 A1 Oct. 27, 2005

(51) Int.CL

AOIN 1/00 (2006.01)

CI2N /00 (2006.01)

CI2N 508 (2006.01)
(52) US.CL

. 435/1.1; 435/1.3; 43:

(58) Field of Classification Search 5/1.1,
435/13, 370,374,375
search history.

See application file for compl
(56) References Cited
U.S. PATENT DOCUMENTS,
5795711 A $/1998 Mullon etal
45 A 4/1999 Chandler etal
25 A 102000 Mullon et al
759,245 BI
20020039786 Al
20030134418 Al

FOREIGN PATENT DOCUMENTS

EP B 41998
wo 8/1992
WO 72001
wo WO03/105663 122003
WO WO020041009766 12004
WO WO02005/000376 12005

OTHER PUBLICATIONS

Ostrowska et al., Cell and Tissue Banking, 2000, 1: 55-68.
Shibata et al., Drug Metabolism and Disposition, 2002, 30: §92-

al, UW solution: a promi
ily isolated rat hepatocytes, 9 J. Hepatobiliary Pancr

cyte Cryopreserva-
ity of Fresh and

Biochemistry 322-328 (1984)

Adams, RM. et al. (1995) “Efective Cryopreservation And Long-
Term Storage Of Primary Human Hepatocytes With Recovery Of
Viability, Differentiation, And Replicative Potential,” Cell Transplant
4(6):579-

Alexandre, E. et al. (2002) “Cryopreservation Of Adult Human

Hepatocytes Obitained From Resected Liver Biopsies;” Cryobiology
44:103-113.
d

C.(1996) " Bioartifi

i Livers: The State Of The Art.” Trop
1

SI(1)1-16
Burlina, A.B. (2004)* Hepatocyte Transplaniation For Inborn Errors
Of Metabolism,” J. Inherit. Metab. Dis. 27(3)373-83.

004) “Hepatie Tissue Engineering For Adjunct And

Temporary L
10(11):1331-1342
(1993) “¥Viability And Function In Primary Culture
lepatocytes From Various Animal Species And Human
Beings After Cryopreservation,” Hepatology 18(2):406-414
Coundouris, 1.A. <t al. (1993) “Cryopreservation Of Human Adult
Hepatocytes For Use In Drug Metabolism And Toxicity Studies.”
Xenobiotica. 23(12):1399-1409.

Diener, B.etal.(1993)"A Method For The Cryopreservation Of Liver
Parenchymal_Cells For Studies Of Xenobiotics.” Cryobiology
3002):116-127.

al. (1992) “Thawed Human Hepatocytes In Primary
Cryobiology 20(4):454-69.

et al. (004) “Hepatocyte Transplaniation,” Am. .J. Trans-
1.67-13

Support: Critical Technologies,” Liver Transpl.

plant.

rs To Develop A Hybrid Artificial Liver;” Int J Artif
2):1091-1099.

2005) “Hybrid Ariificial Liver Support System For
Severe Liver Failure,” World ) Gastroenterol

on, M.J. et al. (2004) “Hiuman Hepatocytes In Primary

Choice To Investigate Drug Metabolism in Man,” Curt

5(5):443-462.

et al. (1986) “Isolated and Cultured Hepatocytes.”

Editions INSERM and London: John Libbey Eurofext)

Hewitt, N.J. e al. (2004) Cryopreserved Rat, Dog and Monkey

Hepatoeytes: Measurement Of Drug Metabo

pensions And Cultures, Hum Exp Toxicol. 23(6,

Horslen, S.P. (2004) “Hepatocyte Transplantation

77(10):1481-1486.

Houle, 1. et al. (2003) “Retention Of Transporter Activities in

Cryopreserved. Isolated Rat Hepatocytes.” Drug Metab. Disposit.
I

es In Sus-

6.
ransplantation

1993) “Large Scale Cryopreservation of Isolated Dog
ryobiology 30:1-11

(Continued)

Primary Examiner—lleana Popa
(74) Attorney, Agent, or Firm—Locb & Loeb LLP

(57) ABSTRACT

£
y cryopreserved and

hepatocytes) that have been
thawed.

11 Claims, No Drawings

U.S. Patent No.

/7,604,929

— “Cellular
compositions
and methods
for their
preparation”

a» United States Patent
Dryden et al.

760492982

US 7,604,929 B2
Oct. 20,2009

(10) Patent No.:
(45) Date of Patent:

U.S. Patent No.

o AV oW aVaY ol

(54) CELLULAR(
METHODS F

(75) Inventors: Day
Ja
(73) Assignee: In
MI
(*) Notice:  Subf
pat
US|
(1) Appl.No.: 11/
(22) Filed:  Ap
(65) ¥
US 2005/02390)
1) Int.CL.
AOIN 1/00
CI2N /00
(52) US.CL ...
(58) Field of Classi
See application|

(56) H

_— (C) cryopreserving the recovered viable hepatocytes to

745 A

6
200210039786 Al
20030134418 Al

EP 08342
wo W092/127.
wo WO/01534

wo WO03/10564
WO W02004/0007
WO WO02005/0003

OTH]

1. A method of producing a desired preparation of multi-
cryopreserved hepatocytes, said hepatocytes, being capable
of being frozen and thawed at least two times, and in which
greater than 70% of the hepatocytes of said preparation are
viable after the final thaw, said method comprising;:
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the hepatocytes for the second time, wherein the hepa-
tocytes are not plated between the first and second cryo-
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hepatocytes of said preparation are viable after the final
thaw.
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Celsis v. Cellzdirect

— Method:

« Freeze and thaw once;

« Do density gradient fractionation (a
method of separating live cells from

dead cells);

« Recover the survivors;
« Freeze again; and
. Thaw again with 70% viability

Celsis v. Cellzdirect

— Equitable factors:
« Likelihood of success on the merits

. Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest




Celsis v. Cellzdirect

— Equitable factors:
« Likelihood of success on the merits

. Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest

Celsis v. Cellzdirect

— Likelihood of success on the merits?

« Infringement is clear (once court
construes the claims)

- Validity seems iffier




Celsis v. Cellzdirect

— Likelihood of success on the merits?

. Everything but the second freezing
step is conventional

« Cellzdirect had an expert testify that a
prior-art reference disclosed the
second freezing step, but the Federal
Circuit disagreed

. "“Just try again” isn’t good enough
because the field is unpredictable

Celsis v. Cellzdirect

— Likelihood of success on the merits?

- Dissent: Just trying again seems like an
obvious thing to try

- Dissent: It can’t both be unpredictable
and clear that it wouldn’t work

. Dissent: The majority applied the
wrong legal standard

Is one side more persuasive?




Celsis v. Cellzdirect

— Equitable factors:
« Likelihood of success on the merits

. Possibility of irreparable harm absent
an injunction

- Balance of hardships on both sides

« Public interest

Celsis v. Cellzdirect

— Is Celsis likely to suffer irreparable
injury absent an injunction?




Celsis v. Cellzdirect

— Is Celsis likely to suffer irreparable
injury absent an injunction?

. “price erosion, damage to ongoing
customer relationships, loss of
customer goodwill (e.g., when an
effort is later made to restore the
original price), and loss of business
opportunities”

. Are these really irreparable?

Permanent

Injunctions




eBay v. MercExchange

— eBay: online auctions

— MercExchange: online consignment
system
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| ABSTRACT

Amethod and apparstus for creating 3 computerized market
for used and collectible
cost pasting terminals and a market maker computer in a
legal framework th

good thereby to allow the purchaser to speculatc o the price
of collectibles in an electronic market for used goods while
assuring the safe and trusted physical possession of a good
with a vetted bailee.

29 Claims, 13 Drawing Sheets

Bar Code
¥ scanner
(14)

U.S. Patent No.
5,845,265

— “Consignment
nodes”
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Woolston (45]  Date of Patent: Dec. 1, 1998

" 1) BACKGROUND OF THE INVENTION
= This application is a continuation in part of U.S. patent f{

application Ser. No. 08/427,820 filed Apr. 26, 1995, incor-
il porated herein by reference in its entirety. The present
" invention relates to used and collectible goods offered for
sale by an electronic network of consignment stores. More
specifically, the present invention may be an electronic
“market maker” for collectable and used goods, a means for
electronic “presentment” of goods for sale, and an electronic
agent to search the network for hard to find goods. In a

1 second embodiment to the present invention, a low cost
posting terminal allows the virtual presentment of goods to
market and establishes a two tiered market of retail and
wholesale sales.

[T P
United States Patent 15 {11 Patent Number: 5,845,265 ° ° a te nt o °
Woolston (45 Date of Patent: Dec. 1, 1998

o 157] ABSTRACT

A method and apparatus for creating a computerized market
for used and collectible goods by use of a plurality of low
«| cost posting terminals and a market maker computer in a
legal framework that establishes a bailee relationship and
consignment contract with a purchaser of a good at the
market maker computer that allows the purchaser to change
the price of the good once the purchaser has purchased the
good thereby to allow the purchaser to speculate on the price
of collectibles in an electronic market for used goods while
assuring the safe and trusted physical possession of a good
with a vetted bailee.

163]
I5t]
152]
138
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Therefore, I claim:

1. A system for presenting a data record of a good for sale
to a market for goods, said market for goods having an
interface to a wide area communication network for pre-
senting and offering goods for sale to a purchaser, a payment
clearing means for processing a purchase request from said
purchaser, a database means for storing and tracking said
data record of said good for sale, a communications means
for communicating with said system to accept said data
record of said good and a payment means for transferring
funds to a user of said system, said system comprising:

a digital image means for creating a digital image of a

good for sale;

a user interface for receiving textual information from a

user;

a bar code scanner;

a bar code printer;

a storage device;

a communications means for communicating with the
market; and

a computer locally connected to said digital image means,
said user interface, said bar code scanner, said bar code
printer, said storage device and said communications
means, said computer adapted to receive said digital
image of said good for sale from said digital image
means, generate a data record of said good for sale,
incorporate said digital image of said good for sale into
said data record, receive a textual description of said
good for sale from said user interface, store said data
record on said storage device, transfer said data record
to the market for goods via said communications means
and receive a tracking number for said good for sale
from the market for goods via said communications
means, store said tracking number from the market for
goods in said data record on said storage device and
printing a bar code from said tracking number on said
bar code printer.

—
Caser printer

Sy
= Keyboard
) eyboar

(18)

Participant
/~ Termwnal
. (28)




eBay v. MercExchange

— s this e

eBay v. MercExchange

— s this e

« Abstract idea (2): “an electronic market
designed to facilitate the sale of goods
between private individuals by
establishing a central authority to
promote trust among participants”

« Other (conventional?) elements:
computer; scanner; &c

« Under Bilski and Alice, MercExchange
has problems




eBay v. MercExchange

— A bit of history

- Historically, there were courts of equity
and courts of law

« Courts of law applied statutes and
could award damages

. Courts of equity applied principles of

substantial justice and could order non-
money forms of relief

eBay v. MercExchange

— A bit of history

« The difference was abolished in the
federal courts in 1938

- Vestiges persist

- One big difference: the decisions
judges and juries can make




eBay v. MercExchange

— Injunctions: the general rule of
equity balances four factors

. lIrreparable harm
» Inadequacy of money damages
- Balance of the hardships

« Public interest

eBay v. MercExchange

— So how does this apply to patent
law?




eBay v. MercExchange

— So how does this apply to patent
law?
. Court: the normal rules of equity apply

« Even though patents are property

eBay v. MercExchange

— So how does this apply to patent
law?
. Court: the normal rules of equity apply
« Even though patents are property

. The existence of a right does not
necessarily correlate to the remedy

- Note: copyright is also a property
right, and the fourfactor test applies




eBay v. MercExchange

— Dueling concurrences!

— Roberts/Scalia/Ginsburg?

eBay v. MercExchange

— Dueling concurrences!

— Roberts/Scalia/Ginsburg?

History tells us that injunctions are a
reasonable remedy in patent cases

- First factor: Irreparable harm is likely
given the difficulty of protecting a right
to exclude through money damages

« Fourth factor: Strong public interest in
patent incentives




eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?

eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?

- History is useful, but only to a point;
patents are economically different now

« Patent trolls exploit asymmetric
bargaining power

- Royalties may be perfectly adequate to
compensate non-practicing entities




eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?

- This was relatively early in the concern
about patent trolls/the patent system

« The opinion presaged arguments about
anticommons and patent thickets

« “When the patented invention is but a
small component of the product...”

eBay v. MercExchange

— Why have injunctive relief at all?




eBay v. MercExchange

— Why have injunctive relief at all?
 Property is property
. It's hard to value patent rights

« Injunctions force the parties to come to
a market value

. This is the debate between property
rules and liability rules

eBay v. MercExchange

— Injunction: property rule
- Best when valuation is hard
— Damages: liability rule
- Best when transaction costs are high
« Many parties
« Sunk costs

. Holdup problem




eBay v. MercExchange

— Reaction:

« Could this help the patent-troll problem?

- Litigants need to be really careful to show

irreparable harm

« “Based on this decision, it is now clear

that the value of a patent does depend

upon the identity of the owner.”
-Prof. Dennis Crouch

« More patent holders have gone to the ITC

Edwards Lifesciences

— District court denied permanent
injunction

Theory: CoreValve was stopping its
infringement anyway

And then it didn’t do so

So the Federal Circuit vacates and
remands




“A patentee’s right to exclude is a fundamental tenet of patent
law. ... The innovation incentive of the patent is grounded on the
market exclusivity whereby the inventor profits from his invention.
Absent adverse equitable considerations, the winner of a
judgment of validity and infringement may normally expect to
regain the exclusivity that was lost with the infringement. ...

“The Court in eBay did not hold that there is a presumption
against exclusivity on successful infringement litigation. The
Court did not cancel 35 U.S.C. §154, which states that ‘Every
patent shall contain . . . a grant. . . of the right to exclude
others from making, using, offering for sale, or selling the
invention,’ nor did the Court overrule Article I section 8 of the
Constitution, which grants Congress the power to ‘secur[e] for
limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.””

Edwards Lifesciences v. CoreValve, Nard at 965

Bosch v. Pylon

— Tech: beam windshield wipers




Bosch v. Pylon

— District court denied a permanent
injunction:

. Wiper blades are not at the core of
Bosch’s business

« The market had more than two
competitors

— Federal Circuit: This makes no sense
« Why not?

Bosch v. Pylon

— Federal Circuit:

« lIrreparable harm is especially likely
when the parties are competitors

- “irreversible price erosion, loss of
market share, loss of customers, and
loss of access to potential customers”

(Nard 973)

« (Also, Pylon was in shaky financial
condition)




z4 v. Microsoft

— z4 patents: methods for limiting the
unauthorized use of software
through online activation

— Microsoft products: Windows and
Office

— Court: Eastern District of Texas

« Usually considered highly favorable to
patent holders
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z4 v. Microsoft

— Trial: The jury finds Microsoft liable
for infringement and orders it to
pay $115 million in damages

— Posttrial: z4 asks for a permanent
injunction

. pre-eBay, this would have been a slam

dunk




“z4 asks the Court to enjoin Microsoft from making,
using, selling, offering for sale, and/or importing its
current software products that use product activation,
i.e. Windows XP products since 2001 and Office products
since 2000. z4’s motion proposes that the Court order
Microsoft to deactivate the servers that control product
activation for Microsoft’s infringing products and to
re-design its Windows and Office software products to
eliminate the infringing technology. Microsoft will release
the next generation of its Windows and Office software—
Windows Vista (2007) and Office (2007) —in January of
2007, and both products plan to eliminate the infringing
product activation technology.”

z4 v. Microsoft

— What do you think would have
happened if the court had granted
the motion?

« Windows and Office become
deactivated?

. or, Microsoft and z4 settle?




z4 v. Microsoft

— Factor 1: Irreparable harm to z4

« z4: We made tremendous efforts to
commercialize and failed due to Microsoft’s
infringement

. z4: We might be very successful but for
Microsoft’s infringement

« Court: Microsoft’s infringement does not affect
z4's ability to license its technology

« Court: Microsoft does not sell its activation
alone; it is a small component of the larger
product

z4 v. Microsoft

— Factor 1: Irreparable harm to z4

“z4 will not suffer lost profits, the loss of
brand name recognition or the loss of
market share because of Microsoft’s
continued sale of the infringing products.
These are the type of injuries that are
often incalculable and irreparable. The
only entity z4 is possibly prevented from
marketing, selling or licensing its
technology to absent an injunction is
Microsoft.”




z4 v. Microsoft

— Factor 2: Adequacy of remedies at law

. Court: Infringement can be hard to remedy
because an infringer can saturate the
market, damaging the patent holder’s
product in a way that’s impossible to assess

 Court: Calculating z4's remedy won't be
hard, since we can just use the same
royalty rate and z4 is not suffering any lost
sales

« Also: Microsoft can be trusted to pay

z4 v. Microsoft

— Factor 3: Balance of hardships

* Microsoft: Redesigning Windows and
Office would take time and impose
hardships

+ Microsoft: Turning off activation could
lead to the market being flooded by
pirated software

« z4: Microsoft using our IP creates
hardships




z4 v. Microsoft

— Factor 3: Balance of hardships

- "“Although the arguments presented by
Microsoft may be hypothetical, the
scenarios Microsoft describes are not out
of the realm of possibility and are in some
instances quite likely. Importantly, the
potential hardships Microsoft could suffer
if the injunction were granted outweigh
any limited and reparable hardships that
z4 would suffer in the absence of an
injunction.”

z4 v. Microsoft

— Factor 4: Public interest
« Windows and Office are used by public

. Taking them off the market for a redesign
would hurt the public

« “Under both aspects of z4's proposed
permanent injunction, there is a risk that
certain sectors of the public might suffer some
negative effects. However, the Court is
unaware of any negative effects that might
befall the public in the absence of an
injunction.”




Permanent injunctions

— Injunctions after eBay

The most important factor: irreparable harm
Whether plaintiff and defendant compete
Whether plaintiff has lost sales

How many competitors there are

How important a component the patented
invention is

Whether plaintiff has licensed others
Whether plaintiff has delayed bringing suit

Permanent injunctions

— What counts toward the public interest?

Harm to the sanctity of property rights?
Harm to the American consumer?

Harm to the infringing firm and its workers?
Harm to the incentives created by patents?
Harm to the government/national security?
Harm to public health?

Harm to Congress’s access to Blackberries?




Permanent injunctions

— Private responses to injunctions
« Cross-licensing
. Patent pools

. Standards-setting organizations

« RAND (reasonable and
nondiscriminatory) licensing terms

Tech versus pharma

— The technology industry has largely
supported patent reform and
narrower patent rights

« Ethos of open innovation

« Hundreds of patents covering any given
product

. High degree of holdup

« Low ratio of innovation costs to copying
costs




Tech versus pharma

— The pharmaceutical industry has
largely supported strong patent
rights

« Small number of very valuable patents
« Low degree of holdup

« Very high ratio of innovation costs to
copying costs

Next time

R




Next time

— Remedies: damages

— Have a wonderful
Thanksgiving!




