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Unrelated
announcementl!

— Patent No. 2,000,000 issued
yesterday!

— “Windshield washer conditioner”
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(57) ABSTRACT

A system and method of collecting and conditioning rainwa-
ter and other moisture, such as dew, from a windshield of a
vehicle and utilizing the collected fluid to replenish the fluids
in the windshield washer reservoir. A collection funnel is
positioned on a vehicle in order to collect rainwater and other
moisture. Rainwater and other fluids from the collection fun-
nel are directed to a conditioning cartridge where the water is
de-ionized and windshield washer fluid is added. The car-
tridges are designed to be single replaceable units. The mixed
fluid from the mixing cartridge is directed to the pre-existing
windshield washer reservoir.
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The claims are clearly directed to the ancient abstract
idea of collecting rain water and using it to wash things.
The use of funnels to collect rain water is notoriously old
and carrying water in tubes or pipes goes back at least
to ancient Rome. Filtering water and mixing water with
concentrates is also notoriously old as is re-purposing
water generally. | believe there was a Nazarene that
repurposed water into wine some 2000 years ago, so
repurposing water into washer fluid is an obvious

| variation. More recently, | believe it was the Kool-aidians

and the Minute-Maidians who raised the process to high
art.

Combining an abstract idea with known plastic hardware
does not convert an abstract idea into patentable subject
matter.
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2,000,000 April 30, 1935 24 years
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5,000,000 March 19, 1991 15 years
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9,000,000 April 7, 2015 < 4 years




Remedies

background

Remedies background

— Two basic remedies:
- Damages
* Injunctions
— And added remedies for
special cases:
o Increased damages

. Attorney fees




35 U.S.C. § 281 — Remedy for infringement of patent (post-AIA)

A patentee shall have remedy by civil action for infringement of his
patent.

35 U.S.C. § 283 — Injunction (post-AIA)

The several courts having jurisdiction of cases under this title may grant
injunctions in accordance with the principles of equity to prevent the
violation of any right secured by patent, on such terms as the court deems
reasonable.

35 U.S.C. § 284 — Damages (post-AIA)

Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less
than a reasonable royalty for the use made of the invention by the
infringer, together with interest and costs as fixed by the court.

When the damages are not found by a jury, the court shall assess them. In
either event the court may increase the damages up to three times
the amount found or assessed. Increased damages under this paragraph
shall not apply to provisional rights under section 154 (d).

The court may receive expert testimony as an aid to the determination of
damages or of what royalty would be reasonable under the circumstances.

Remedies background

— Damages
 Reasonable royalty
o Lost profits

— Injunctive relief
« Preliminary

« Permanent




Remedies background

— Increased damages
« Willfulness

— Attorney fees
- Litigation misconduct
« Bad-faith litigation
. Baselessness

« Other reasons in the district court’s
discretion

Remedies background

— Permanent injunctions
- Historically, almost automatic

« Not just a Federal Circuit innovation
— that was the rule almost from the
beginning of the patent system

- Patents are a type of property:
the right to exclude




Permanent

Injunctions

eBay v. MercExchange

— eBay: online auctions

— MercExchange: online consignment
system
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F porated herein by reference in its entirety. The present
invention relates to used and collectible goods offered for
sale by an electronic network of consignment stores. More
specifically, the present invention may be an electronic
“market maker” for collectable and used goods, a means for
electronic “presentment” of goods for sale, and an electronic
agent to search the network for hard to find goods. In a
4 second embodiment to the present invention, a low cost
posting terminal allows the virtual presentment of goods to
market and establishes a two tiered market of retail and

wholesale sales.
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ABSTRACT

A method and apparatus for creating a computerized market
for used and collectible goods by use of a plurality of low
cost posting terminals and a market maker computer in a
legal framework that establishes a bailee relationship and
consignment contract with a purchaser of a good at the
market maker computer that allows the purchaser to change
the price of the good once the purchaser has purchased the
good thereby to allow the purchaser to speculate on the price
of collectibles in an electronic market for used goods while
assuring the safe and trusted physical possession of a good
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Therefore, I claim:

1. A system for presenting a data record of a good for sale
to a market for goods, said market for goods having an
interface to a wide area communication network for pre-
senting and offering goods for sale to a purchaser, a payment
clearing means for processing a purchase request from said
purchaser, a database means for storing and tracking said
data record of said good for sale, a communications means
for communicating with said system to accept said data
record of said good and a payment means for transferring
funds to a user of said system, said system comprising:

a digital image means for creating a digital image of a

good for sale;

a user interface for receiving textual information from a

user;

a bar code scanner;

a bar code printer;

a storage device;

a communications means for communicating with the
market; and

a computer locally connected to said digital image means,
said user interface, said bar code scanner, said bar code
printer, said storage device and said communications
means, said computer adapted to receive said digital
image of said good for sale from said digital image
means, generate a data record of said good for sale,
incorporate said digital image of said good for sale into
said data record, receive a textual description of said
good for sale from said user interface, store said data
record on said storage device, transfer said data record
to the market for goods via said communications means
and receive a tracking number for said good for sale
from the market for goods via said communications
means, store said tracking number from the market for
goods in said data record on said storage device and
printing a bar code from said tracking number on said
bar code printer.
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eBay v. MercExchange

— s this patentable subject matter?




eBay v. MercExchange

— s this e

« Abstract idea (2): “an electronic
market designed to facilitate the sale of
goods between private individuals by
establishing a central authority to
promote trust among participants”

« Other elements: computer; scanner; &c

« Under Bilski and Alice, MercExchange
has problems

eBay v. MercExchange

— A bit of history

« Historically, there were courts of equity
and courts of law

« Courts of law applied statutes and
could award damages

. Courts of equity applied principles of
substantial justice and could order non-
money forms of relief




eBay v. MercExchange

— A bit of history

« The difference was abolished in the
federal courts in 1938

« Vestiges persist

« One big difference: the decisions
judges and juries can make

eBay v. MercExchange

— Injunctions: the general rule of
equity balances four factors

« Irreparable harm

« Inadequacy of money damages
« Balance of the hardships

« Public interest




eBay v. MercExchange

— So how does this apply to patent
law?

eBay v. MercExchange

— So how does this apply to patent
law?
« Court: the normal rules of equity apply

« Even though patents are property




eBay v. MercExchange

— So how does this apply to patent
law?
« Court: the normal rules of equity apply

« Even though patents are property

o The existence of a right does not
necessarily correlate to the remedy

« Note: copyright is also a property
right, and the fourfactor test applies

eBay v. MercExchange

— Dueling concurrences!
— Roberts/Scalia/Ginsburg?




eBay v. MercExchange

— Dueling concurrences!
— Roberts/Scalia/Ginsburg?

- Don’t want to disrupt the patent system

- First factor: Irreparable harm is likely
given the difficulty of protecting a right
to exclude through money damages

« Fourth factor: Strong public interest in
patent incentives

eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?




eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?

« History is useful, but only to a point;
patents are economically different now

- Patent trolls exploit asymmetric
bargaining power

« Royalties may be perfectly adequate to
compensate non-practicing entities

eBay v. MercExchange

— Dueling concurrences!
— Kennedy/Stevens/Souter/Breyer?

- This was relatively early in the concern
about patent trolls/the patent system

« The opinion presaged arguments about
anticommons and patent thickets

« “When the patented invention is but a
small component of the product...”




eBay v. MercExchange

— Why have injunctive relief at all?

eBay v. MercExchange

— Why have injunctive relief at all?
 Property is property
« It's hard to value patent rights

« Injunctions force the parties to come to
a market value

o This is the debate between property
rules and liability rules




eBay v. MercExchange

— Injunction: property rule
- Best when valuation is hard
— Damages: liability rule
- Best when transaction costs are high
« Many parties
« Sunk costs

 Holdup problem

eBay v. MercExchange

— Injunctions after eBay
The most important factor: irreparable harm
Whether plaintiff and defendant are competitors
Whether plaintiff has lost sales
How many competitors there are

How important a component of the defendant’s
product the patented component is

«  Whether plaintiff has licensed other companies

«  Whether plaintiff has delayed bringing suit




eBay v. MercExchange

—  What counts toward the public interest?

eBay v. MercExchange

—  What counts toward the public interest?

Harm to the sanctity of property rights?
Harm to the American consumer?
Harm to the infringing firm and its workers?

Harm to the incentives created by the patent
system?

Harm to the government / national security?
Harm to the public health?

Harm to Congress’s access to Blackberries?




eBay v. MercExchange

— Private responses to injunctions
« Cross-licensing
« Patent pools

. Standards-setting organizations

« RAND (reasonable and non-
discriminatory) licensing

Tech versus pharma

—  The technology industry has largely supported
patent reform and narrower patent rights

Ethos of open innovation

Hundreds of patents covering any given product

High degree of holdup

Low ratio of innovation costs to copying costs
—  The pharmaceutical industry has largely

supported strong patent rights
Small number of very valuable patents
Low degree of holdup

Very high ratio of innovation costs to copying costs




Preliminary

Injunctions

Preliminary injunctions

— Patent litigation takes a long_time
— Patents give a right to exclude

— So sometimes the court will enforce
that right to exclude while the
litigation is still pending
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We claim:
1. A method of placing an order for an item comprising:
under control of a client system,
displaying information identifying the item; and
in response to only a single action being performed,
sending a request to order the item along with an
identifier of a purchaser of the item to a server
system,
under control of a single-action ordering component of
the server system,
receiving the request;
retrieving additional information previously stored for
the purchaser identified by the identifier in the
received request; and
generating an order to purchase the requested item for the
purchaser identified by the identifier in the received
request using the retrieved additional information; and
fulfilling the generated order to complete purchase of the
item
whereby the item is ordered without using a shopping cart
ordering model.
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Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminary
injunctions:

Likelihood of success on the merits

Possibility of irreparable harm absent

an injunction

Balance of hardships on both sides

Public interest




Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminary
injunctions:

 Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

« Balance of hardships on both sides

° PUbIIC interest Sqme qs .\Vith.
permanent injunctions

Amazon.com v.
Barnesandnoble.com

— Equitable facto Urieme =
injunctions: preliminary injunctions

« Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

« Balance of hardships on both sides

° PUbIIC interest Sqme qs .\Vith.
permanent injunctions




Amazon.com v.
Barnesandnoble.com

— Equitable factors for preliminar
injunctions: Most important factors
. Likelihood of success on the merits

« Possibility of irreparable harm absent
an injunction

« Balance of hardships on both sides

« Public interest

Amazon.com v.
Barnesandnoble.com

— What's necessary to succeed on the
merits?




Amazon.com v.
Barnesandnoble.com

— What's necessary to succeed on the
merits?
. A valid patent
o That is infringed

Amazon.com v.
Barnesandnoble.com

— So a patent holder must show that it
is likely to succeed on both

- Validity and
« Infringement

— “Likely” implies flexibility
. Certainty of proof required

. Degree of evidence required




Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
infringement?

Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
infringement?

- Yup

« The bn.com system worked essentially
the same way




Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
invalidity?

Amazon.com v.
Barnesandnoble.com

— Was Amazon likely to succeed on
invalidity?
« Nope
« CompuServe prior art was strong prior

art, even if not every element was
clearly disclosed




Amazon.com v.
Barnesandnoble.com

— Would Amazon have been likely to
succeed on § 101 (assuming current
law)?

Amazon.com v.
Barnesandnoble.com

— Would Amazon have been likely to
succeed on § 101 (assuming current
law)?

« Probably not — bn.com has a strong
Alice argument

« But, no need to decide that on a
preliminary injunction — it doesn’t
require discovery
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Next time

— Remedies: damages




